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Part V — Section 4 
Notifications by the Election Commission of India . 


NOTIFICATIONS BY THE ELECTION COMMISSION OF INDIA . 


JUDGEMENT OF THE HIGH COURT OF JUDICATURE AT MADRAS IN 

ELECTION PETITION No. 6 OF 2006 . 
No . SRO G - 12 /2009. 


The following notification of the Election Commission of India , Nirvachan 
Sadan , Ashoka Road , New Delhi- 110 001, dated 23rd March 2009 , 
[2 Chaitra 1931 (Saka )] is published : 


No . 82 / TN -LA / (6 /2006 )/ 2009. - In pursuance of Section 106 (b ) of the 
Representation of the People Act, 1951 (43 of 1951), the Election Commission 
hereby publishes the judgement of the High Court of Madras dated 
5th February 2009 in Election Petition No. 6 of 2006 . 
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TAMIL NADU GOVERNMENT GAZETTE EXTRAORDINARY 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 

(Ordinary Original Civil Jurisdiction ) 
Thursday, the 5th day of February 2009 


THE HON BLE MR. JUSTICE D . MURUGESAN 

ELECTION PETITION No . 6 OF 2006 


and 


0 . A . No. 1272 of 2008 


E . P . No. 6 of 2006 : 


M . Boominathan , 

Son of Muniyandi Thevar, 
No . 20 , Karpagam Nagar 3rd Street, 
Pudur , Madurai-625 007 – Petitioner 

Versus 


1 . The Returning Officer for the (*) 

144 . Madurai East Assembly Constituency / Assistant Commissioner, 
Madurai East Munisalai Road , 
Madurai-625 009. 


The name of the first respondent (viz ) (*) 

The Returning Officer for No. 144 - Madurai East Assembly 
Constituency in the election petition is struck off as per the 
order of this Hon ble Court dated 27th July 2007 in 
0 .A . No. 351/07 in Elp . No. 6 / 06 . 


2 . N . Nanmaran , 

Son of Nataraja Pillai, 
24 , Ponnagaram 2nd Cross Street, 
Madurai-625 010 . 


3 . A . Dhamodharan , 

Son of Admarao , 
84 / 2 , Srinivasa Perumal Koil Street, Kamarajar Salai, 
Madurai-625 009 . 


4 . A . P . Prabakaran , 

Son of Pandi Nadar, 
Teacher s Colony, Maharajan Nagar, 
Viragannoor, Madurai-625 009. 


5. N . Subbaiah, 

Son of Nagarathinam , 
539 , Saravanan Veethi, 
M .G .R . Veethi, Melamadai, Madurai-625 020 . 
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6 . L . Thangavel, 

Son of Lakshmana Thevar , 
344 , Anna Nagar First East Cross Street, 

Anna Nagar, Madurai-625 020 . 
7 . R . Rathinavelsamy, 

Son of Ramalinga Thevar , 
95 - C , Nallamuthu Pillai Street, 

Keeraithurai, Madurai-625 001. 
8 . P . S . P . Edward , 

Son of P . S . Paranjothi Nadar , 
203 , M .K . Street, Bye-pass Road , 
Madurai-625 010 . 


9 . R . Rajagopal, 

Son of Ramasamy, 
C - 195 , Tamil Nagar, 
Tamil Nadu Housing Board Colony, 

Anna Nagar, Madurai-625 020 . - Respondents . 
Election petition praying that this Hon ble Court be pleased to ; 

(i) Order the re -counting of postal ballots received for the 144 . Madurai 
East Assembly Constituency 

( ii) Declare that the Election of the Second respondent N . Nanmaran to 
the Tamil Nadu Legislative Assembly from 144. Madurai East Assembly 
Constituency on 11 -6 -2006 is null and void . 

( iii) Consequently declare that the petitioner Boominathan as the returned 
candidate duly elected from 144. Madurai East Assembly Constituency to the 
Tamil Nadu Legislative Assembly; and 

( iv ) To direct the respondent to pay the cost of the petition to the petitioner. 


0 . A . No . 1272 of 2008 : 


N . Nanmaran , 

Son of Nataraja Pillai, 
24 , Ponnagaram 2nd Cross Street, 
Madurai-625 010 — Applicant. 

Versus 


1. M . Boominathan , 

Son of Muniyandi Thevar, 
No. 20 , Karpagam Nagar 3rd Street, 

Pudur, Madurai-625 007 . 
2 . A . Dhamodharan , 

Son of Admarao , 
84 /2 , Srinivasa Perumal koil Street, 
Kamarajar Salai, Madurai-625 009 — Respondents . 
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Original Application praying that this Hon ble Court be pleased to pass an 
order permitting the Applicant to amend the Written Statement dated 15 -09- 2006 
in Elec.P . No. 6 of 2006 to modify the existing verification Column, viz . 


“ VERIFICATION 


I, N . Nanmaran , son of Natraja Pillai, residing at No. 24 , Ponnagaram , 2nd 
Cross Street, Madurai-625 010 , do hereby verify that what is stated above is true 
to the best of my knowledge , information and belief." 


"VERIFICATION 


I, N . Nanmaran , son of Natraja Pillai, aged 60 years residing at No. 24 , 
Ponnagaram , 2nd Cross Street, Madurai-625 010 , do hereby verify that 
paragraph 1 is based on the legal advice, paragraphs 2 , 4 , 5 , 6 , 7 , 8 , 9 , 10 , 11 
and 12 are based on information received from my election agent, R . Jothiram 
and paragraph 3 relates of matters of record before the Returning Officer and 
paragraph 13 is based on paragraphs 1 to 12 . 


This Election Petition along with Original Application coming on for hearing 
before this Court on various dates and finally on 27th January 2009 and upon 
hearing the arguments of Mr. S . Thiruvenkadasamy, Advocate for the petitioner in 
Election Petition No. 6 of 2006 and for the 1st respondent in 0 . A . No . 1272 of 
2008 and Ms. R . Vaigai, Advocate for the 2nd respondent in Election Petition 
No . 6 of 2006 and for the applicant in 0 . A . No . 1272 of 2008 and 
Mr. S . Manimaran , Advocate for the 3rd respondent in Election Petition No . 6 of 
2006 and for the 2nd respondent in O .A . No . 1272 of 2008 and the respondents 
4 to 9 in Election Petition No. 6 of 2006 having been set exparte and upon reading 
the Election Petition filed by the Election petitioner and the Judges Summons and 
affidavit of N . Nanmaran and the counter of M . Boominathan filed in 0 . A . No. 1272 
of 2008 and upon perusing the evidence adduced therein and also the exhibits 
marked thereto and having stood over for consideration till this date and coming 
on this day before this court for orders in the presence of the said advocates for 
the parties hereto and the court made the following order : 


ORDER 


The petitioner, Thiru M . Boominathan , belongs to Marumalarchi Dravida 
Munnetra Kazhagam , a recognised State party in the State of Tamil Nadu . 
He was chosen as a candidate from the said party to contest the election for 
No . 144 . Madurai East Assembly Constituency held during May , 2006 . He filed 
his nomination and the same was accepted . Thiru N . Nanmaran , the second 
respondent in the election petition , belongs to Communist Party of India (Marxist) 
and he was set up by the said party to contest the very same election . Apart from 
the above two candidates, there were other eight candidates who had contested 
the election . The polling took place on 8 -5 - 2006 and the voting was through the 
Electronic Voting Machines . 
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2 . According to the petitioner, even before the counting of votes polled through 
postal ballots , the votes polled through the Electronic Voting Machines were 
counted and an announcement was made as to the number of votes secured by 
each of the candidates. The petitioner had secured 36 , 308 votes as against the 
next candidate Thiru Nanmaran , who had secured 36 , 227 votes. According to the 
petitioner, the counting of votes polled through the Electronic Voting Machines 
was completed by 9 .00 a .m . Thereafter , the votes polled through the postal 
ballots were counted . It was objected by the election agent of the petitioner , as 
the votes polled through the postal ballots should have been counted even before 
the counting of votes polled through the Electronic Voting Machine. In spite of the 
objection , the Returning Officer proceeded to count those votes . Even then it was 
pointed out that out of 208 votes polled through the postal ballots , 58 votes did 
not even contain the declaration forms and number of forms did not contain 
authenticity . But the objections were not accepted and after the counting , it was 
announced that the petitioner had secured 24 votes and the returned candidate 
had secured 156 votes through postal ballotes. After adding 156 postal ballot 
votes in favour of Thiru N . Nanmaran , he was declared elected . Hence the 
petitioner preferred the election petition praying for a direction to order the recounting 
of postal ballots received ; to declare that the election of Thiru N . Nanmaran is null 
and the void and consequently to declare the petitioner Thiru M . Boominathan as 
the returned candidate as well as to pay the cost of the petition . 


3. In support of the election petition , it is averred that the Returning Officer has 
failed to comply with the mandatory provisions of Rule 54 - A of the Conduct of 
Election Rules, 1961 (hereinafter referred to as "the Rules" ), which provides that 
the Returning Officer shall first count the postal ballot votes by following the 
procedure prescribed therein . It is further averred that as per Rule 27 of the 
Rules, after recording the votes , the postal ballots should reach the Returning 
Officer before the hour fixed for counting. It is also averred that the Returning 
Officer not only violated sub - rule ( 1 ) of Rule 54 - A of the Rules, but also failed to 
follow the procedure prescribed in issuing , receiving and counting the postal 
ballot votes , particularly the procedure contemplated to open the covers in Forms 
13 - A to 13 - C . For non -compliance of the mandatory provisions, the election of 
the said Nanmaran is liable to be set aside . 


4 . The above averments were denied and disputed by the returned candidate 
in his written submission . According to the returned candidate , the postal ballot 
box was placed on the table of the Returning Officer by 8 .00 a .m ., itself and only 
after the counting was over, the counting of votes polled through the Electronic 
Voting Machines was done and the said exercise was completed by 9.00 a .m . 
The averment as to the non - compliance of the mandatory provisions of 
Rule 54 -A of the Rules was specifically denied by the returned candidate . 


5 . By the orders of this Court, the name of the first respondent viz . The 
Returning Officer for No. 144 Madurai East Assembly Constituency was struck off 
from the election petition and the respondents 4 to 9 were called absent and set 
ex parte . No counter affidavit is filed by the third respondent. 
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6 . On 5 -4 - 2006 , this Court had framed the following issue for consideration : 

"Whether the Returning Officer has failed to comply with the mandatory 
provisions of Rule 54 - A of the Conduct of Election Rules, 1961 ?" 
7 . On behalf of the petitioner , two witnesses were examined . The petitioner 
examined himself as P .W . 1, P . W .2 is one of the counting agents of the petitioner. 
On behalf of the returned candidate , three witnesses were examined . The 
returned candidate examined himself as R . W . 1 , R . W . 2 is the election agent of 
the returned candidate. R .W . 3 is the election agent of R . Rajagopal, one of the 
candidates who contested the election . 

8 . Mr. S . Thiruvenkadasamy, learned counsel appearing for the election 
petitioner has submitted that the evidence of P .Ws. 1 & 2 would show that the 
votes polled through the Electronic Voting Machines were first counted as 8 .00 a.m ., 
even before the votes polled through the postal ballots were counted . The above 
witnesses have also spoken that the petitioner had secured 36 , 308 votes 
compared to the returned candidate who had only 36 ,227 votes i. e ., he secured 
81 votes less. Only after the announcement of the above votes polled by both 
the petitioner and the returned candidate , strangely , the Returning Officer started 
counting the votes polled through postal ballotes , which was vehemently opposed . 
He would submit that the two mandatory provisions have been violated by the 
Returning Officer. Firstly , the Returning Officer has violated sub -rule ( 1 ) of 
Rule 54 - A of the Rules . Secondly , there was a violation of even opening the 
postal covers . According to the learned counsel, the Returning Officer directed 
two of his Assistant Officers to open the postal covers simultaneously . According 
to him , the covers under Form 13 - C were not opened one after another and 
70 covers in Form 13 - C did not contain the postal ballots separately in covers in 
Form 13-B and there was no proper declaration in Form 13- A . In the absence of 
even the declaration forms, the 70 votes are substantially defective votes as per 
sub - rule (4 ) of Rule 54 - A of the Rules . The Returning Officer has strangely 
accepted those 70 defective votes and out of 70 defective votes, 63 votes were 
counted in favour of the returned candidate . He would also submit that the 
58 postal ballots found in Form 13 - C , where the declaration forms were enclosed , 
were not certified by the Certifying Officers and the acceptance of those 58 postal 
ballots is also constrory to the Rules . All the 58 votes were counted in favour of 
the returned candidate in violation of sub -rule ( 4 ) of Rule 54 - A of the Rules. 
By the above counting of 121 invalid votes in favour of the returned candidate , he 
was declared elected and therefore in view of such reception of 121 postal ballot 
votes in favour of the returned candidate , the results of the election have materially 
affected the petitioner. 

9 . So far as the objection as regards the failure in the certification of the 
declaration forms is concerned , he would extensively rely upon the provisions of 
Section 83(c ), Section 87 of the Representation of the People Act, 1951 and Rule 
12 of the Original Side Rules as well Order VI Rules 1, 7 , 15 ( 2 ) of the Civil 
Procedure Code. He would submit that the verification is not in conformity with 
the Rules and therefore , without there being a proper verification , the votes polled 
through the postal Ballots should not have been counted . He would also submit 
that in view of the judgment of the Apex Court in Rakesh Kumar v . Sunil Kumar , 
(1999) 2 SCC 489, this Court would be competent to call for the declaration forms 
and verify the same. 
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10 . Ms. R . Vaigai, learned counsel appearing for the second respondent 
would submit that the Provisions of the Civil Procedure Code are only guidelines 
to the proceedings in an election petition . Even if certain procedures are not 
followed in the counting of votes , the same cannot be a ground to interfere with 
the election . Equally , even if there is any defect in the counting, It will not affect 
the results of the election . Factually , the election petitioner was not in the place 
of counting and he is not competent to make and allegation as to the failure on 
the part of the Returning Officer to follow Rule 54 -A of the Rules . She would 
submit that in order to succeed in the election , a high standard of proof is 
required and the evidence of P . W . 1 is highly lacking on this aspect. The evidence 
of P .W . 1 goes to show that all the averments were made only on presumptions. 
All the more , the petitioner had not proved the prejudice that his caused to him 
in the counting of votes. The evidence let in on behalf of the petitioner has not 
made out a case for interference in the election held in a democratic way solely 
on the ground that there was a lapse on the part of the Returning Officer in the 
counting of votes . Hence the learned counsel would submit that the election 
petition deserves a dismissal. 


11. I have given my anxious consideration to the submissions made by the 
learned counsel for the petitioner and the learned counsel for the second 
respondent and also perused the records . 


12 . As the challenge is to the non -compliance of Rule 54 - A of the Rules, it 
would be proper to extract the said Rule, which reads as follows: 

" 54 -A . Counting of votes received by post. — ( 1) The Returning Officer 
shall first deal with the postal ballot papers in the manner hereinafter 
provided . 

(2 ) No cover in Form 13 -C received by the Returning Officer after the 
expiry of the time fixed in thatbehalf shall be opened and no vote contained 
in such cover shall be counted . 

( 3 ) The other covers shall be opened one after another and as each 
cover is opened , the Returning Officer shall first scrutinize the declaration 
in Form 13- A contained therein . 


(4 ) If the said declaration is not found , or has not been duly signed and 
attested , or is otherwise substantially defective , or if the serial number of the 
ballot paper as entered in it differs from the serial number endorsed on the 
cover in Form 13 -B , that cover shall not be opened , and after making an 
appropriate endorsement thereon , the Returning Officer shall reject the 
ballot paper therein contained . 


(5 ) Each cover so endorsed and the declaration received with it shall be 
replaced in the cover in Form 13 - C and all such cover in Form 13 - C shall 
be kept in a separate packet which shall be sealed and on which shall be 
recorded the name of the constituency , the date of counting and a brief 
description of its content. 
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(6 ) The Returning Officer shall then place all the declarations in Form 
13 - A which he has found to be in order in a separate packet which shall 
be sealed before any cover in Form 13 -B is opened and on which shall be 
recorded the particulars referred to in sub - rule (5 ) . 

(7 ) The covers in From 13 -B not already dealt with under the foregoing 
provisions of this rule shall then be opened one after another and the 
Returning Officer shall scrutinize each ballot paper and decide the validity 
of the vote recorded thereon . 
(8 ) A postal ballot paper shall be rejected 

(a ) if it bears any mark (other than the mark to record the vote ) or 
writing by which the elector can be identified ; or 

( aa ) if no vote is recorded thereon ; or 
(b ) if votes are given on it in favour of more candidates than one; or 
(c) if it is a spurious ballot paper ; or 

(d ) if it is so damaged or mutilated that its identity as a genuine 
ballot paper cannot be established ; or 

(e ) if it is not returned in the cover sent along with it to the elector 
by the Returning Officer . 

( 9 ) A vote recorded on a postal ballot paper shall be rejected it the mark 
indicating the vote is placed on the ballot paper in such manner as to make 
it doubtful to which candidate the vote has been given . 

( 10 ) A vote recorded on a postal ballot paper shall not be rejected merely 
on the ground that the mark indicating the vote is indistinct or made more 
than once , if the intention that the vote shall be for a particular candidate 
clearly appears from the way the paper is marked . 

( 11) The Returning Officer shall count all the valid votes given by postal 
ballot in favour of each candidates, record the total thereof in the result sheet 
in Form 20 and announce the same. 

( 12 ) Thereafter, all the valid ballot papers and all the rejected ballot 
papers shall be separately bundled and kept together in a packet which 
shall be sealed with the seals of the Returning Officer and of such of the 
candidates, their election agents or counting agents as may desire to affix 
their seals thereon and on the packet so sealed shall be recorded the name 
of the constituency , the date of counting and a brief description of its 
contents ." 


13. In terms of Section 169 of the Representation of the People Act, 1951 
(hereinafter referred to as “ the Act”), the Central Government, after consulting the 
Election commission , by notification in the Official Gazette , make rules for carrying 
out the purposes of the Act including the procedures to be followed by the 
Returning Officers in counting the votes . Rule 54- A relates to the counting of votes 
received by post . Sub -rule ( 1 ) of Rule 54 - A contemplates that the Returning Officer 
shall first deal with the postal ballot papers in the manner provided under the said 
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rule. Sub -rule (2 ) contemplates that no cover in Form 13 - C received by the 
Returning Officer after the time fixed in that behalf shall be opened and no vote 
contained in such cover shall be counted . Sub - rule ( 4 ) contemplates that if the 
declaration is not found or has not been duly signed and attested or is otherwise 
substantially defective , the said cover shall not be opened and the Returning 
Officer shall reject the ballot paper therein contained . 


14 . The challenge in the petition is mainly on the ground of non -compliance 
of sub -rules ( 1) & (4 ) of Rule 54 - A of the Rules. Our Constitution ensures 
universal adult franchise to all citizens. The concept of election is the ultimate 
democratic device and it is a deep -seated one. Democracy is a system of living 
on the basis of social values . It is not just a form of Government, but also a way 
of life . Our election law being statutory in character, it must be strictly complied 
with and being statutory in character, it is essential that it must conform to the 
requirements of our election law . Equally , purity of election process must be 
maintained at all costs and those who violate such statutory norm must suffer for 
such violation . [ See (1991 ) 3 SCC 375 , F . A . Sapa and others etc. v. Singora and 
others etc. ] 


15 . So far as sub -rule ( 1) of Rule 54 -A of the Rules is concerned , it is 
mandatory in as much as the Returning Officer is mandated to first count the 
votes polled through postal ballots and thereafter only to proceed the counting of 
votes polled through the Electronic Voting Machines . So far as the postal ballots 
to contain the declaration with due attestation in terms of sub -rule ( 4 ) of 
Rule 54 - A or the Rules is concerned , the said rule as to the procedure to be 
followed while counting postal ballots , there cannot be any dispute over the 
above. Much was argued that there was no declaration in respect of the 70 votes 
and there was no proper certification in respect of the 58 votes . Whether there 
was a declaration and proper certification or not is a question of fact to be decided 
in each case. Hence | proceed to consider the evidence in this regard . 


16 . The question is whether the Returning Officer has followed both the 
sub -rules ( 1) & (4 ) of Rule 54 - A of the Rules at the time of counting of votes. 
As we have held that the counting of votes polled through postal ballots . Must be 
dealt with before the counting of votes polled through the Electronic Voting Machines 
is mandatory and equally we have held that the procedures in the opening of the 
postal ballots in Forms 13 - A to 13 - C are also to be acrupulously followed , whether 
the election petitioner has established the non - compliance of the above rules is 
a matter of evidence . Law is well settled that the burden to prove each and every 
averment contained in the election petition must be proved by the petitioner and 
especially in election matters , a high degree of proof is required to sustain an 
election petition . This leaves the question as to whether the election petitioner 
has discharged such a burden . 


17 . The election petition has been verified and signed by the petitioner by 
name M . Boominathan . From his evidence , it is seen that he was not present at 
the time of counting of votes . He has nominated one election agent and two 
counting agents . He has not examined the election agent in support of the 
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allegations. From his evidence in the cross -examination , it is seen that he was 
only under the impression that there were no votes polled through postal ballots 
and he was also under the impression that he was the successful candidate in 
the election after the votes polled through the Electronic Voting Machines were 
counted . Though he has stated that he was not present at the time the votes 
polled through the Electronic Voting Machines were counted , since it was 
announced that he had secured more number of votes than the returned candidate , 
He was being congratulates by his party -men and thereafter, on coming to know 
that the votes polled through postal ballots were being counted , he went and 
protested. It is not clear from his evidence as to at what point of time he went 
inside the place of counting and they evidence of P .W .2 is also silent in this 
regard . In the absence of such proof, a mere allegation that the Returning Officer 
counted the votes polled through postal ballots after the counting of votes polled 
through the Electronic Voting Machines cannot be held to be substantiated by 
concrete evidence. That apart, though he has deposed that he as well as his 
election agent objected to the counting of votes polled through postal ballots , 
there is no written complaint or objection to the said effect made either to the 
Returning Officer or to the Election Commission . 


18 . The election petitioner in his deposition has stated that he has been in 
politics since 1989 and he became a member of Marumalarchi Dravida Muunetra 
Kazhagam party in the year 1993 . He also contested the election from the Madurai 
East Constituency . He has admitted that he knows the procedure and rules with 
regard to the conduct of election . In the circumstances, it can be reasonably 
presumed that when the Returning Officer had adopted a procedure for counting 
in contravention of sub -rule ( 1 ) of Rule 54 -A of the Rules, such procedure could 
have been opposed by a written objection as , in election matters , a written 
objection would be of prime evidence to prove the violation of the mandatory rules. 
Equally when irregularities were found in opening the postal ballot covers and 
forms not containing declaration and some of the forms, though contained 
declaration , not authenticated by certification , certainly , objection would be made 
as a first response. Further , on the facts of this case , the election petitioner had 
secured more votes than the returned candidate after the counting of votes polled 
through the Electronic Voting Machines and only because the returned candidate 
secured maximum number of votes polled through postal ballots , which was a 
turning point, had resulted in the defeat of the election petitioner . In a democratic 
process , election plays an important role and the Courts are not expected to 
interfere with the election unless strong case is made out. It would not be proper 
for this Court to interfere with the election merely on the basis of the averments 
made by the petitioner, especially when he has not made any written objection 
to the authorities concerned . P . W .2 has also deposed on the same lines . In my 
considered view , in the absence of any written objections, a mere statement in 
the election petition though supported by the evidence to some extent, cannot be 
considered to be a strong ground made out for interfering with the election of a 
returned candidate . It is to be noted that when the petitioner had approached this 
Court that sub -rule (4 ) of Rule 54 - A is violated , it is specifically denied by the 
returned candidate . The Court also can inter that the Returning Officer did follow 
sub - rule (1 ) of Rule 54 -A of the Rules on the ground that none of the other 
contested candidates had filed any written objections . 
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19. One more argument of the learned counsel for the petitioner is that as 
many as 70 postal ballot papers did not contain the declaration and out of which , 
60 ballot papers did not contain the certification . For the same reason that there 
was no objection as to the procedure said to have been adopted by the Returning 
Officer, I have no hesitation to reject such a claim of non - compliance of the 
procedure under sub - rule (4 ) of Rule 54 - A of the Rules as well . In fact the 
Apex Court in the judgment in Mahendar Pratap v . Krishan Pal and others (2003) 
1 SCC 390 has held that " for the election ” tribunal to interfere in the election , high 
standard of proof is required ." In fact, in the judgment in Uma Ballav Rath (Smt.) 
V . Maheshwar Mohanty (Smt.) and others, ( 1999) 3 SCC 357 , the Apex Court has 
observed that " even if certain procedural violations are noted , the election cannot 
be interfered ." In Thakur Sen Negi v . Dev Raj Nagi and another, 1993 Supp ( 3 ) 
SCC 645 , the Apex Court has observed that " it must be remembered that in an 
election dispute , the evidence is ordinarily of partisan witnesses and rarely of 
independent witnesses and therefore the Court must be slow in accepting oral 
evidence unless it is corroborated by reliable and dependable material. It must 
be remembered that the decision of the ballot must not be lightly interfered with 
at the behest of a defeated candidate unless the challenge is on substantial 
grounds supported by responsible and dependable evidence.” In Rahim Khan v. 
Khurshied Ahmad , (1914 ) 2 SCC 660 , the Apex Court has also emphasised the 
danger of believing at its face value oral evidence in an election case without the 
backing of sure circumstances or indubitable documents . In Shri Jitendra Bahadur 
Singh v. Shri Kirshna Behari and others , 1969 (2 ) SCC 433, the Apex Court has 
observed that a Judge can be satisfied only on the basis of proof and not on the 
basis of mere allegations . 


20 . As the burden of proof lies on the election petitioner , without there being 
any substantial evidence in the form of written objection either to the Returning 
Officer or to the Election Commission . I am not inclined to interfere with the 
election solely on the ground of averments made in the election petition as well 
as in the oral evidence . 


21. So far as the submission of the learned counsel for the petitioner that this 
Court would be competent to call for the postal ballots to find out the declaration 
is concerned , here again , as observed by the Apex Court in F . A . Sapa and others 
etc . case (supra ), the defective verification cannot be fatal in all cases. 
Mr. S . Thiruvenkadasamy, learned counsel for the petitioner had submitted that 
Rule 93 ( 1) (c ) of the Rules empowers this Court to call for and see the invalid 
declaration received by the Returning Officer without calling for the ballots at the 
stage of trial. He also relied upon a judgment of the Apex Court in Rakesh 
Kumar v . Sunil Kumar, (1999) 2 SCC 489 in support of his contention . On the 
facts and circumstances of this case , we are not inclined to accede to the said 
contention , as we have held that in the absence of any concrete evidence to the 
allegation of violation of Rule 54 - A of the Rules , the ballot papers cannot be 
summoned. Moreover, in election matters , the Court cannot lightly call for the 
ballot papers unless strong grounds are made out. 
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22 . For all the above reasons I am not inclined to accept any of the challenge 
to the election of the returned candidate . Accordingly , the election petition is 
dismissed as devoid of merits . There shall be no order as to costs . In view of 
the order in the election petition , Original Application No. 1272 of 2008 is closed . 

"WITNESS THE HON BLE THIRU SUDHANSU JYOTI MUKHOPADHAYA, 
ACTING CHIEF JUSTICE ", HIGH COURT AT MADRAS AFORESAID , THIS 
THE 5TH DAY OF FEBRUARY 2009 . 


Sd/ - ..... 


(H . P . Rajan ), Dated 26 - 2 - 2009 

Assistant Registrar (O . S .II). 


(By Order) 


TAPAS KUMAR , 

Principal Secretary, 
Election Commission of India . 


Secretariat, 
Chennai-600 009 , 
3rd April 2009 . 


NARESH GUPTA , 

Chief Electoral Officer and 
Additional Chief Secretary to Government, 

Public (Elections) Department. 
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ELEC . PETN . No. 6 OF 2006 


And 


O .A . N . 1272 of 2008 


Order 


Dated : 05 -02 - 2009 


THE HON BLE MR. JUSTICE D . MURUGESAN 


FOR APPROVAL : 25 - 2 - 2009 
APPROVED ON : 26 -2 - 2009 
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1. The Election Commission of India , 

Nirvachan Sadan , 
Ashoka Road , 
New Delhi- 110 001. 


2 . The Chief Electoral Officer and 

Secretary to Government, 
Public (Elections-IV ) Department, 
Secretariat, Fort St. George , 
Chennai-600 009 . 
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